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ORDER

PER LAXMI PRASAD SAHU, ACCOUNTANT MEMBER:

This is an appeal filed by the assessee against the order of

passed by the CIT(A)-1 dated 03/02/2020. The sole and

substantive issue involved in this appeal is levy of penalty order

passed u/s 271(1)(c) of the Act.

2. The brief facts of the case are that the assessee filed return of

income on 30/09/2015 declaring a total income of Rs.3,45,830/-.

The case was selected for scrutiny under CASS and statutory
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notices were issued to the assessee. During the course of

assessment proceedings, the AO observed from the financial
statements that assessee has shown Rs.16,68,771/- as long term
provisions under the head non-current liabilities. But in the
schedule attached to that it, it is noticed that the long term
provision shown as Nil. Further, the AO noticed from the balance
sheet that short-term provisions under the head current liabilities
shown of Rs.24,70,359/- but in the schedule attached to that the
assessee has shown short-term provisions as Nil. It was
confronted to the assessee and the assessee was unable to explain
the reasons and he was also unable to produce any details. The AO
had no other option other than adding into the total income of the
assessee. The AO initiated penalty proceedings u/s 271(1)(c) of
the Act for furnishing inaccurate particulars of the income. The
penalty show cause notice was issued to the assessee u/s
271(1)(c) of the Act on 29/12/2017 and an opportunity was
granted to the assessee. During the course of penalty proceedings,
the assessee did not respond to any of the notices. The assessee
failed to explain the reasons for differences as observed by the AO
for furnishing inaccurate particulars of income. Accordingly, the
penalty u/s 271(1)(c) of the Act was imposed by the AO & passed
order on 15.06.2018.

3. Against the penalty order, the assessed filed appeal before
the CIT(A) with a delay of 229 days on 02/03/2019. During the
course of hearing before the CIT(A), the assessee was asked to

clarify the reasons for delay in preferring the the appeal with
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necessary evidences. In response, the assessee submitted a copy of

Affidavit dated 28/02/2019 by Shri Ashok Betraj, Director of the
assessee company stating the reasons for delay in filing the appeal
but the CIT(A) did not condone the delay and in opinion of the
CIT(A), there was no sufficient cause for filing the appeal belatedly,
accordingly the CIT(A) dismissed the appeal without going into

the merits of the case.

4. Against the order of CIT(A), the assessee filed appeal before
the ITAT.

5. During the course of hearing the 1d.AR submitted that the
assessee had filed appeal before the CIT (A) on 17.02.2020against
the quantum order passed by the AO in Form No.35 vide
acknowledgment No0.305054191170220 and the  matter is
pending before the CIT(A), therefore he requested that the matter
may be sent back to the CIT(A) for a fresh consideration for
deciding after the quantum appeal decision. In this regard he
submitted the copy of the proceedings before the CIT (A), which

are placed on record.

6. The 1d.DR relied on the order of the lower authorizes and he
submitted that before the CIT(A), the assessee did not file any
appeal against the quantum addition within the time prescribed
and he was also unable to explain the reason for differences as
observed by the during the assessment proceedings as well as

even during the penalty proceedings. The assessee before the
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CIT(A) did not file appeal within the stipulated time and the

reasons submitted by the Director of the assessee company was
very vague, therefore, the CIT(A) is right in observing that there is

no reasonable cause for condoning the delay.

7. Considering the rival submissions and facts available before
us, we noticed that the CIT(A) has not condoned the delay in filing
appeal before him and he observed that there is no reasonable
cause for late filling of appeal against the penalty order passed by
the AO . We noted from the documents submitted by the 1d AR
that the assessee has filed appeal against the assessment order,
which is pending before the CIT(A). Since the quantum
proceedings is pending before the CIT(A), in our considered
opinion, the penalty order should not be adjudicated at this stage
before deciding of appeal by the CIT(A) against the assessment
order, therefore, in the interest of justice, we remit this issue back
to the file of CIT(A) for fresh consideration after deciding the

quantum appeal. This appeal is allowed for statistical purposes.

8. In the result, the appeal of the assessee is allowed for
statistical purposes.

Order pronounced in the courton 8% March, 2023.

Sd/- Sd/-
(Beena Pillai) (Laxmi Prasad Sahu)
Judicial Member Accountant Member
Bangalore,

Dated 8t March, 2023
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